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Introduction: Mapping the Field of Latin
American and Caribbean Institutions

Preliminary Remarks

The American continent represents a very interesting example of different forms
of international organisations (IO) for different reasons. Historically, the continent
has developed inter-state structures since the early nineteenth century. Over time
various organisations have been created and replaced by other institutions both at
regional and sub-regional levels.'

The original historical evolution of Latin American cooperation developed dur-
ing and after the independence process from Spain. Simon Bolivar, the leader of
independence in Spanish Latin America, envisaged the political unity of Latin
America as a means to defuse regional conflicts, to establish the predominance of
a regional international law, and to reduce the vulnerability of the Latin American
countries to the actions of some powers, in particular Spain, Great Britain and the
United States of America (USA).” The initial inter-State cooperation took the form
of regular congresses usually called Hispanic-American or Latin American
Congresses,” moved then into Pan Americanism, and finally to the present Inter-
American System, represented by the Organisation of American States (OAS)."

The continent also shows different types of organisations that combine very dif-
ferent countries, often linked by geographical vicinity and cultural similarities, as
in the case of the Andean Community or some Central American and Caribbean
organisations. The presence of the USA is certainly a relevant factor in the

'Mace 1988, pp. 404—427.
“See: Belatnde 1967.

*This term was used from the First Congress of Panama in 1826, when still some American
territories were under Spanish colonial domination, until 1889 when Brazil joined the meetings
organzsed by Spanish-speaking American countries.

“See: Stoetzer 1993, Chapters 1 and 2; Ball, 1969, pp. 3-21; Inter-American Institute of
International Legal Studies 1966.
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Xiv Introduction: Mapping the Field of Latin American and Caribbean Institutions

development or failure of many forms of IOs in the continent.” This element was
in part based on the 1823 Monroe’s Doctrine, and later reaffirmed by the USA for-
eign policy towards the continent and individual countries. However, the hegem-
onic role of the USA, with its economic and military power is not the only reason
for some of the shortcomings of the various attempts to create functioning interna-
tional institutions within the continent.

The approach of many countries in the region, including a strong nationalistic
feeling, the protectionist economic policies of some governments, depending on
the period of time, the political crisis and instability that affected several coun-
tries, particularly in the 1960s and 1970s, the military juntas which governed sev-
eral countries in Latin America since the end of World War II until the late 1970s,
are all relevant factors that have limited the forms of institutional cooperation, and
have often undermined their development towards forms of stronger integration.

In this sense, if we compare the experience of several past and existing IOs in
the Americas and the European continental experience, it is possible to see how
European countries, which have many more cultural, linguistic and historical dif-
ferences, have moved much faster towards forms of economic, political and legal
integration. The main examples of the European Union (EU) and the Council of
Europe (CoE), with the variety of institutions, courts and legal integration, includ-
ing economic integration, are certainly unknown in the context of the American
continent. Some examples of recent developments in the case of the Andean
Community and the MERCOSUR may show some similarities with the develop-
ments of the EU; for instance the introduction of international adjudicatory bod-
ies for dispute resolution and the introduction of the Andean Passport. However,
despite the formal adoption of certain legal agreements and institutions, these
developments look more as a copy on paper of the EU system rather than as an
effective system of profound integration.

The present book addresses, from an international legal perspective, some of
the relevant sub-regional institutions and organisations that are presently estab-
lished in the Latin American part of the Western Hemisphere, following some cri-
teria that are defined below.

Criteria of Inclusion and Exclusion

The original idea for this book was to develop a better understanding of the existing
forms of institutional integration at the sub-regional level in the Americas. During
the development of the project, some selection criteria have emerged, so that the
book could take a more defined shape and offer the reader some understanding of
the complex picture that is presently characterizing the various international institu-
tions within the Latin American and Caribbean (LAC) parts of the continent.

’Langley 2010.



Introduction: Mapping the Field of Latin American and Caribbean Institutions XV

It has been relevant to identify more clearly the organisations and institutions
that operate in the Western Hemisphere. The pan-continental organisation is the
OAS which derives from an evolution of nineteenth century alliances and coopera-
tion within the American continent, and includes today the great majority of States
in the region, from North to South America.

However, the great experience and developments of the OAS have not been
included in this study, as it may deserve a more specialist approach and also ade-
quate space to properly address the various areas that are covered by its constitu-
tive treaty and its various institutions and organs. For this reason, the OAS has
been excluded a priori from this study.

If we look at the various institutions and organisations that are present in the
Latin American part of the continent, we can find a great variety of examples over
the past 50 years.® First of all, they are all in the LAC part of the continent. The
Latin American and Caribbean choice is based on the fact that the great variety of
existing institutions is mainly developed in that sub-region. There are different
names used to classify certain regions and sub-regions in the world. Certainly, in
the Americas, the geographical locations of North, Centre and South are often
used. However, there are also different ways to identify certain regions. We intend
for Latin America the portion of the American continent, which for historical and
geographical reasons has been identified from Mexico to south Argentina and
Chile (Tierra del fuego), mainly the Magellan straight. The sub-region includes
also the Caribbean and Central American sub-regions,” which encompasses not
only Spanish speaking countries, but also French, Dutch and British overseas terri-
tories. This definition is based on the Latin influence on the continent at the time
of colonisation (Latin languages such as Spanish, Portuguese and then French),
where the results of imposition of cultural and ideological models were certainly
not autonomously developed, but reflected the influence of colonial powers in the
region.®

In determining which institutions were to be included in this study, two main
criteria were relied upon. The institutions included in this volume satisfy the fol-
lowing requirements. In the first place, all the organisations have, as their main
purposes, the development of some or all of their member countries. Although
some of the constitutive treaties are worded mainly in terms of economic devel-
opment, others contain measures for social development as well. As will be seen
in specific chapters, clear-cut separations between the two are almost impossible

°0On the peculiar features of the LAC region, see among others: Centro Latinoamericano para
la Competitividad y el Desarrollo Sostenible (CLACDS) del INCAE y el Instituto para el
Desarrollo Internacional de la Universidad de Harvard (2000); Pennetta 2013; Schelhase 2011,
p. 175 ff.

'On the peculiarities of the Central American sub-regions, see: Vuskovic 1983, p. 36 ff. For a
full discussion of this issue, see: Woodward 1999, p. 20 ff, who also stresses the potential of the
Central American states for political union.

$Zanatta 2010, p. 233 ff.
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to draw and there is often a wide overlapping and interdependence between the
two notions of development. Second, they are all established under international
law, therefore they are international intergovernmental organisations and they
have been created by states by means of international treaties, which are also their
legal basis and confer upon them corporate personality. Therefore, other institu-
tions, which are based on governmental departments, national public corpora-
tions, private multinational corporations and other forms of cooperation have been
excluded from this book.

The main focus of this book is to deal with what is often referred to as
International Institutional Law or Law of International Organisations.” The differ-
ent institutions and organisations are mainly examined from the legal point of view.
The scope is therefore to provide the reader with a good panorama of the rules and
principles that govern the structures and functioning of international organisations
within the Latin American geo-political context. Therefore, this study does not
address other issues that are often related to the analysis of international relations
within the context of structured institutions, in particular the relationship and possi-
ble tensions between the institutions and their member States. Also, this work does
not address the political, social and economic contexts where institutions are oper-
ating. This is a relevant element that can shed light on the potential success and/or
failure of inter-state cooperation. However, it should be the object of a separate
study. The aims, purposes and functions of the organisations under consideration
are certainly taken into consideration, as they are a fundamental part of the institu-
tional raison d’étre, the justification, of each individual organisation. They are
often part of the foundational charter or treaty which created the organisation and
they are essential elements that provide the general guidelines and powers of indi-
vidual organs of each organisation. However, a detailed analysis of the policies and
functions of international organisations requires a different type of research that
goes beyond the limits of the present work.

Organisation of the Volume

Not all the existing organisations that are presently active in Latin America have
been included in the present work. Also, past organisations or others which are not
any more active, but still formally existing, have not been considered in this work.
Examples of these are the Rio Group, the Latin American Parliament (Parlatino)
and the Bolivarian Alliance for the Peoples of our America (ALBA)."” The reason
for this selection is that this book would like to provide the reader with an updated
and useful contemporary study on the forms of international institutional organisa-
tions in the sub-region.

°See, among others: Schermers and Blokker 2011; White 2005; Amerasinghe 2005.
"See: Santulli 2012.
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Apart from the mentioned criteria for selecting certain organisations, it is not
always easy to further classify international institutions. Different criteria can be
used, including chronological, historical, fields of activities, aims and purposes,
etc. Therefore, the organisations that have been addressed follow certain criteria.

The main criteria for selecting existing organisations have been based on the
number of member states, the extent of their aims, going from broader to narrower
organisations. However, we are aware that this is not the only possible option, as
other ways of organising the volume would have been equally feasible. The struc-
ture of the volume is as follows:

. Latin American Economic System (SELA)

. Latin American Integration Association (ALADI)

. UNASUR

Latin American Sub-regional Development Institutions
Andean Community

. Southern Common Market (MERCOSUR)

. Pacific Alliance

. Caribbean Community (CARICOM)

. Organization of Eastern Caribbean States (OECS).

The volume is divided into nine main chapters, and this brief introduction
focuses on individual Latin American sub-regional organisations. The editors have
sought to make this work an integrated volume rather than merely a set of essays.
In achieving this aim, they have circulated drafts of relevant papers to contributors
when appropriate, during the process of revision, in order to facilitate cross-refer-
encing and discussion on disputed concepts.

Chapter 1 looks at the Latin American Economic System (Sistema Econdmico
Latinoamericano—SELA) which since 1975 includes 25 Latin American and
Caribbean (LAC) nations which established a permanent system for intrare-
gional economic and social cooperation, in order to coordinate and consult on the
positions of those countries in relation to third countries and other international
organisations.

Chapter 2 considers the Latin American Integration Association (ALADI)
which replaced the Latin American Free Trade Association (LAFTA), the
first incarnation of regionalized trade in South America, replaced by the 1980
Montevideo Treaty creating a new association, the Latin American Integration
Association (LAIA or ALADI in Spanish), currently including 12 states of the
region. This chapter considers that the integration envisioned by ALADI is chal-
lenging because it relies on other existing institutions, but without altering the pre-
existing legal structure of trade relationships. It looks at the challenges of regional
integration in Latin America and the possible legal structure that may implement
economic integration.

Chapter 3 deals with the Union of South American Nations (UNASUR), which
represents one of the most recent attempts of regional integration. The adoption in
Brasilia, in 2008, of the Treaty establishing the UNASUR is the end of a process
that led to the establishment of a framework of cooperation and integration among
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several South American States. UNASUR opens a new phase in the efforts made
by South American States to achieve some of the objectives that have been on the
agenda of Latin American international relations. The relevance of UNASUR is
that it tries to achieve a more comprehensive, legal, institutionalised and developed
framework of cooperation. In particular, this new development of institutionali-
sation foresees a gradual integration process that also involves two major exist-
ing organisations, MERCOSUR/MERCOSUL (Mercado Comiin del Sur) and the
Andean Community of Nations (CAN).

Chapter 4 considers the specific case of Latin American sub-regional devel-
opment institutions. This type of multilateral organisation is playing a rapidly
increasing role in the supply of development finance and technical assistance to
the countries of the LAC region. Evidence is also to be found in the following
two circumstances. First, like reserve pooling institutions sub-regional multilat-
eral organisations in general and international sub-regional banks in particular are
helping countries of the region to mobilize financial resources for productive activ-
ities. Second, and even more significantly, sub-regional multilateral development
organisations are helping the LAC countries to increase their role and level of inte-
gration in international capital and financial markets while also strengthening their
internal capital markets. For instance, they are improving their funding conditions
and issuing bonds in Latin American currencies.

Jointly with global multilateral financial institutions, international sub-regional
development banks are also supporting LAC countries in the current financial
crisis by supplying liquidity. Therefore, for these and other reasons, the wealth-
ier countries of the LAC region, such as Brazil and Mexico, have allocated and
still continue to allocate increased resources to these organisations, and have also
in several circumstances taken their views into consideration in their own action
plans and programmes. However, though surprising, the wide and fast-growing
role of sub-regional multilateral institutions in the international financial system
has as yet received very little attention from an international legal perspective.

The overall goal of this chapter is to fill this gap, and therefore to critically
review the experience of LAC countries with international sub-regional develop-
ment and financial cooperation. Starting from the premise that this experience has
been one of the most successful in the developing world (though uneven in terms
of country coverage and services provided), the chapter will show that the Andean
sub-region has been particularly successful in establishing sub-regional multilat-
eral institutions in the fields of development and finance. The chapter will also
indicate that development financing in the LAC region has been wider in scope
than cooperation in monetary matters. In doing so, it will stress in particular that
the two most successful sub-regional financial institutions, namely the Andean
Development Corporation (CAF) and the Central American Bank for Economic
Integration (CABEI), have shown the capacity to supply services to member coun-
tries in a timely way, with counter-cyclical effects and on a wider scale relative to
other types of multilateral financing.

Indeed, the genuine sense of ownership of these organisations by mem-
ber states, preferred creditor status, and professional management is reflected in
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very healthy portfolios, even in the face of default by member countries. This is
so even though the services of these institutions could be broadened to support
also the growth and integration of the physical infrastructure and macro-economic
policy coordination. Concerning its overall structure, this chapter is divided into
two main parts. In the first part, it will ascertain and critically discuss and evalu-
ate, from an international legal perspective, the relative position of international
sub-regional financial institutions within the LAC region, focussing both on their
financial role and on how they provide a set of tools to channel financial resources,
technical assistance and knowledge to countries of this region. In the second part,
through a consideration of the structure and functioning of the CABEI and CAF
the chapter will elaborate recommendations and draw some conclusions about the
international sub-regional institutions in the fields of development and finance that
operate in the LAC region, and how they can better enhance sub-regional coopera-
tion and promote collective action.

Chapter 5 analyses the Andean Community (Comunidad Andina de Naciones—
CAN). This quite unique example of integration process in the LAC region rep-
resents probably the closer type of international organisation with structures
similar to the EU. The Andean Community is also the result of an evolution which
originated with the Andean Pact and with subsequent amendments to the original
treaty and protocols has become today the Andean Community. This organisation
includes some elements of supranational bodies, a legal system and a specific judi-
cial body, which provide a relevant example of legal structures which tend to go
beyond the mere rhetoric of integration which is typical of other institutions in the
region.

Chapter 6 addresses the ‘Common Market of the Southern Cone’, commonly
known as MERCOSUR. This organisation, jointly with the Andean Community,
includes the main countries of the region, and it has been for many years a good
example of international cooperation among the countries of the Southern Cone
(Argentina, Brazil, Paraguay, Uruguay) and Venezuela (since 2012). The first and
main objective of MERCOSUR is trade liberalisation, more precisely the creation
of a free trade area between its members and the implementation of a sui gen-
eris common market. This chapter takes the EU and the North American Free
Trade Association (NAFTA) as points of reference, since a conceptual comparison
between a MERCOSUR-type free trade area and a NAFTA-type free trade area
or an EU-model customs union may demonstrate the relative uniformity of these
types of trading conglomerates but also their functional and taxonomic diversities.
The chapter assesses MERCOSUR’s main achievements and shortcomings in the
areas of socio-economic cooperation and sub-regional integration, and the effec-
tive achievement of its objectives, including, from an international legal perspec-
tive, the latest developments within MERCOSUR.

Chapter 7 analyses the Pacific Alliance, the most recent tool of LAC integra-
tion, which was established by the so-called ‘Framework Agreement’ signed on
the occasion of the 2012 Summit of Paranal. The Alliance realizes a shift of focus
in the economic strategy of integration applied for instance by MERCOSUR,
which was grounded on the establishment of an outward-looking Common
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Market. The inherent tension/contradiction between the normative institutional
architecture and declared economic and social objectives has been the true ‘leit-
motif” of the Latin American and Caribbean experiences of integration since 1980
when the Latin American Integration Association (ALADI)," the first ‘real’ expe-
rience of integration in Latin America was pursued under the Treaty of
Montevideo. This trend was confirmed by the Asuncion Treaty, which created the
MERCOSUR."? Moreover, it was further confirmed by the 2012 ‘Framework
Agreement” which establishes the Alliance. All these agreements were aimed to
establish areas of regional economic integration in Latin America. In the
‘Framework Agreement’, nevertheless, this incompatibility is more evident,
because the economic commitment for creating a common space for the move-
ment of goods, services, capitals and people has been more emphasized than on
former occasions.

Chapter 8 is devoted to the Caribbean Community (CARICOM), addressing
a specific organisation in the Caribbean sub-region. The Treaty of Chaguaramas,
establishing the CARICOM became operative in August 1973; there were great
expectations that at long last there was in place an institutional framework for eco-
nomic integration in the Caribbean. This invariably implied that the challenge of
market fragmentation would be an issue of the past and intra-regional commerce
would also be enhanced. Forty years and more after the entry into force of the
Treaty of Chaguaramas (and 12 years after the entry into force of the Revised
Treaty of Chaguaramas), not much progress has been made in terms of the eco-
nomic integration and de-fragmentation of Caribbean markets. Issues abound at
present as to whether the CARICOM, one of the world’s oldest still-function-
ing regional economic institutions, would ever be able to survive and if it does,
whether it would at last plug the Caribbean region into the grid of global com-
merce. This chapter holds that there are still some weak areas in the institutional
and normative framework of the Revised Treaty of Chaguaramas that could not
properly support market integration. It suggests that the CARICOM needs to play
a greater role in ensuring that this weak framework is further strengthened.

The final chapter looks at the Organisation of Eastern Caribbean States (OECS)
and at its institutional evolution. The 1981 original agreement was not conceived
as a platform for a political or economic union, and consequently did not com-
mit its member states to achieving such a union in time. By the year 2000, how-
ever, OECS states began to explore the fundamentals of some form of economic
union, as well as a closer integration in other policy areas. In January 2011, this
vision became a reality, with the entry into force of the 2011 Revised Treaty of
Basseterre, which transformed the structure and operation of the union into a
modern regional trade agreement (RTA), which may be viewed as a variant of the
Treaty of the European Union.

"'See Chap. 2 of this volume.
"See Chap. 6 of this volume.
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Final Remarks

On the basis of the findings described in the individual chapters a number of gen-
eral considerations can be drawn. We perceive to be useful, at the outset, to briefly
stress the variety of approaches in the field of institutional cooperation adopted
by the main organisations, which is the central theme of this collective work, as
developed in the single contributions.

There is a long and well-established experience in different forms of interna-
tional institutional cooperation. This means that states in the LAC region are
familiar with this type of international framework and the normative structures
that are associated to these institutions, but still show underdeveloped forms of
integration.

The Andean Community provides a good example of how Latin American
countries can follow the path of gradual integration. This is true despite the fact
that the Community is still a quite undeveloped model of supranational integra-
tion, at least if compared to the EU experience. In fact, the EU provides the most
sophisticated example of existing integration process from a legal perspective."

At this point it is worth asking whether the Andean Community might represent
a model to follow for sub-regional integration in the LAC region. Our answer is
positive, due to the fact that the Community has proved to be able to achieve some
forms of integration through institutional cooperation.' If generally adopted, this
model would reduce the number of existing inter-governmental sub-regional
organisations, which would be followed by adhesion of new members to the exist-
ing ones, or eventually to a possible fusion of the main sub-regional organisations,
in particular the Andean Community and the MERCOSUR. If supported by the
political will of individual states in the LAC region, this process would contribute
to avoid an overlapping of institutions and structures, it might also rationalise the
financial implications and, most importantly, ensure the efficient functioning of
remaining sub-regional structures, as the EU example shows.

However, recent developments in the LAC region, such as the case of the
Pacific Alliance, seem to go in the opposite directions due to the fact that the
Pacific Alliance does not seek to create a customs union or a common market.
Yet, the Alliance can mainly be considered as a free-market alternative to the
less dynamic and rather protectionist MERCOSUR, a comparable organisation
in terms of size and economic weight. Unlike the Andean Community, this new
organisation established in 2012, does not adopt a supranational normative model
leading to integration in a technical sense, but rather applies a more traditional

"See: Augenstein 2013; Biondi and Eeckhout 2012; Craig and de Birca 2011.

"“See, for instance: CAN, Andean Council of Foreign Ministers, Association of the Republic of
Argentina, the Federative Republic of Brazil, the Republic of Paraguay and the Eastern Republic
of Uruguay, States Parties of MERCOSUR, with the Andean Community, Decision 613, Lima,
7 July 2005, at: http://www.comunidadandina.org/ingles/normativa/D613e.htm. Accessed 17
September 2014.
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approach of inter-state cooperation under international law. In other words, the
Alliance’s approach is mainly inter-governmental and pragmatic.

Parallel to this trend we can identify a more integrationist attitude within the
UNASUR framework, as evidenced in the Preamble to its constitutive treaty which
states that ‘South American integration should be achieved through an innovative
process, which includes all the accomplishments and progress achieved so far by
the MERCOSUR and CAN processes, as well as the experiences of Chile, Guyana
and Suriname, going beyond the convergence among them’."

Nevertheless, the integrationist approach of UNASUR is, in some way, nar-
rowed by the reference, in the same Preamble of its constitutive treaty, to the
‘unlimited respect for sovereignty and the territorial integrity and inviolability of
States’.

The same treaty includes in its objectives and purposes a broad set of coopera-
tion areas, from citizenship to energy integration and from financial integration to
consolidation of a South American identity,16 however, there is no evidence of ade-
quate legal and institutional support in the architecture of the organisation.

Marco Odello
Francesco Seatzu
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